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BERTHALL L. W NBORNE, Appellant.
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CPI Nl ON AND ORDER

The appellant, Berthall L. Wnborne, appearing pro se, has
appealed from the decision of the Comrandant sustaining the
revocation of his nerchant mariner's docunment (No. Z-273796-D3) for
m sconduct.! H's offenses involved derelictions from duty while
enpl oyed as a boatswain on the SS HALCYON Tl GER, a nerchant vessel
of the United States, which was engaged on a voyage to the Far
East . ?

Appel lant's prior appeal to the Commandant (Appeal No. 1869)
was fromthe initial decision of Coast Guard Exam ner Tilden H.
Edwar ds. 3 This decision was rendered after the exam ner had
conducted the evidentiary stage of appellant's hearing in absentia*

The revocation action was taken pursuant to 46 U. S. C
239(g) and is appealable to this Board under 49 U S. C
1654(b)(2). Rules of procedure for the conduct of such appeals
to the Board are set forth in 14 CFR 425.

2The record indicates that appellant signed the shipping
articles at San Francisco on July 21, 1970, and the vessel
departed that date.

3Copi es of the decisions of the Commandant and t he exam ner
are attached hereto.

446 CFR 137.20-25(a) of the Coast CGuard's hearing
regul ations provides that: "In any case in which the person
charged, after being duly served with the original of the notice
of the tinme and place of the hearing and the charges and



M sconduct was established by neans of four |ogbook entries
made by the master of the HALCYON TIGER in the course of the
voyage. In accordance with the facts reflected therein, the
exam ner found that appellant had failed to performhis duties on
three separate dates in August 1970, at ports of call in Vietnam
and the Philippines;and had failed to join the vessel at San Di ego,
California, on Septenber 19, 1970, for the last leg of the return
voyage to San Francisco. Appellant's disciplinary record of six
prior sanctions for simlar offenses since 1951 was then submtted,
fromwhich the examner found that this was his "fourth sequence of
offenses in three years." He thereupon inposed revocation,
concl uding that such repeated acts of m sconduct called for that
sanction as an "average order" under applicable regulations.?®

In his brief on appeal, appellant clains to have been enpl oyed
aboard the SS MANKATO VI CTORY, trading in the Far East, at the tine
evi dence was received, contending that he was thus unfairly
deprived of a chance to defend hinself. He also attenpts to
discredit the log entries and challenges the accuracy of two
notations on his disciplinary record. Counsel for the Conmmandant
has filed a brief in opposition.?®

Appellant has not, in our view, offered a satisfactory
expl anation for his nonappearance. He requested and received a
conti nuance of the hearing fromthe exam ner on Cctober 15, 1970,
for the stated purpose of naking one additional voyage so that he
m ght earn enough to cover counsel fees. From past experience, he
estimated that at |least 2 nonths woul d be needed to conplete the
cont enpl at ed voyage. The exam ner was persuaded to continue the
hearing to January 11, 1971, with the understandi ng that appell ant
"shoul d keep in touch with the Coast Quard as to [his] whereabouts,

specifications, fails to appear at the tine and place specified
for the hearing, a notation to that effect shall be nmade in the
record and the hearing may then be conducted "in absentia'.

%46 CFR 137.20-165 contains a table of disciplinary
sanctions deened appropriate as average orders for various types
of offenses conmtted by seanen "for the information and gui dance
of exam ners." The exam ner herein applied the criteria for
revocation set forth in Goup A(2) of the table.

5The i naccuracies are conceded with respect to the conpiled
disciplinary record submtted to the exam ner, but the Commandant
of fers supplenentary records to correct themand to show t hat
they are nere clerical m stakes.
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or if...on a ship."” He failed to appear on that date, and, in his
continuing absence, the exam ner proceeded with the hearing on
January 19, after noting on the record that no contact had been
received from appellant and ascertaining that appellant had not
retai ned counsel as expected.?

According to the appellant, his voyage on the MANKATO VI CTORY
was from Decenber 7, 1970, to February 28, 1971. H's statenments of
record give us a high degree of certainty that he realized in
starting such a voyage that it would extend well beyond the
remaining 4 weeks of his allotted tinme. Yet, he nmakes no claimto
have comunicated with the Coast Guard, as the exam ner had

instructed, until he reached Japan. |In the neantinme, he told his
wife to notify the Coast CGuard that he was at sea if he should
receive a notice to appear. He concedes that neither of his

met hods was successful, since a notice was not sent to his hone
address and the Coast Guard advised him that no letter was
recei ved.

Appellant's clear obligation, which he took no step to
fulfill, was to seek a further continuance prior to this voyage
when he foresaw the necessity. Further notice to him was not
required, since the date on which his hearing was scheduled to
resunme was settled and certain. The record shows that there was no
confusion on this score, and the conclusion is inescapable that
appellant nade a deliberate choice to disregard the examner's
authority in the adjudicative process. Under these circunstances,
we fully agree with the Commandant's decision, that there "is no
basis for a finding that he was denied the opportunity to enter a
defense...."

Wth respect to the log entries, appellant asserts that in two
of those which reflected his failure to performduties, his reply
was recorded as "No," whereas he had actually given nore |engthy
replies such as are stated in his brief. W find that he adds
nothing to the contents of one of the entries and provides what we
woul d classify as a "lane excuse" for the other (viz., that the
launch to his vessel left shore ahead of schedule). Furt her
assertions that the log entry of appellant's failure to join was
not read to himand that he was not furnished a copy of the entry
are al so unfounded, since these elenents are required only "if [the

Tr. 11.

8Tr. 15.



offender] is still in the vessel."® Oher assertions by appellant
warrant no consideration as matters raised for the first time on
appeal . 1°

Upon review, appellant's showng is inadequate to rebut the
log entries or the manner in which they were executed. W hold
that they were nmade in substantial conpliance with | aw and serve as
prima facie proof of the acts of m sconduct which they reflect.
Since these official records are not rebutted, we conclude that the
exam ner's findings concerning appellant's offenses are supported
by reliable, probative, and substantial evidence.

The disciplinary record of appellant is corrected by reciting
herein that his adnmonition on April 22, 1951, took place in
Trieste, Italy, rather than in New York; and his adnonition on
March 15, 1963, was for offenses aboard the SS ROBI N Kl RK, rather
than on the SS ROBIN CREEK. ' The exam ner properly regarded these
prior sanctions as renote and limted his consideration, in
assessing sanction, to those offenses which began with appellant's
6- nont h suspension for failure to join the SS PENNVAR, on August 2,
1967.

This 3-year pattern of violation evinces appellant's
incorrigible tendency to shirk his duties and junp ship at his
whim  Thus, he continues to break rules of shipboard discipline
deened essential to the safe and expeditious operation of merchant
vessels and has made hinself a liability, insofar as these
interests are concerned, aboard any vessel on which he m ght serve.
We find that his msconduct herein and prior violations provide
anple justification for the revocation action taken.

ACCORDI NGY, IT IS ORDERED THAT:
1. The instant appeal be and it is hereby denied; and

2. The orders of the Commandant and the exam ner revoking
appel l ant's seaman's docunents be and they are hereby affirned.

°46 U.S.C. 702.

PExanpl es are appellant's attenpts to characterize the
master as "log happy," and as prejudi ced because of appellant's
uni on activities.

“There is no question, however, that the substance of
appellant's prior msconduct in these instances was correctly
stated by the exam ner.
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REED, Chairman, MADAMS, BURGESS, and HALEY, Menbers of the
Board, concurred in the above opinion and order. THAYER, Menber,
was absent, not voti ng.

( SEAL)



